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Introduction 

This appeal is taken from a final order of the District 
Court of the United States for the District of Columbia 
(Civil Action #34362) granting the motion of appellees for 
judgment on the pleadings and decreeing that a trust settle¬ 
ment operating from the appellee John Hicks Illas donor 
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to the Liberty National Bank as trustee (Joint Appendix 
6-12) was against public policy and void, and terminating 
and setting it aside, and further decreeing that the trust 
property, consisting of certificates of stock of a value of 
approximately $65,000, be delivered half to the donor and 
half to his present wife, the appellee Eloise Reese Hicks. 

» 

Jurisdictional Statement 

The complaint in the court below prayed for the termina¬ 
tion of a trust and the return of the trust property, the 
trustee being a corporation doing business in the District of 
Columbia and the property being here (J. A. 1). Jurisdiction 
in the lower court is provided by 11-301, 305, 306, and 325, 
District of Columbia Code 1940. To this complaint the 
appellants all made answer (J. A. 16, 19), and the Court 
below, on motion of the appellees (J. A. 23) gave judgment 
for appellees on the pleadings, granting all the prayers of 
the complaint. From this final order appeal was taken. 
This Court has jurisdiction of that appeal by virtue of 17- 
101 of the District of Columbia Code 1940. 

Statement of the Case 

i 

The events leading up to the execution of the trust agree¬ 
ment may be stated as follows: 

John Hicks III and Harriet Ann Hicks were married and 
had three children. Prior to December, 1937, they were 
separated and intended to remain so, and the children were 
living with their mother. The children were all boys, two 
of them twins eight years of age, and the third seven years 
of age. At that time, John Hicks III was the beneficiary 
of a trust which was about to mature in Wisconsin and he 
was to come into exclusive possession of the property in 



3 


that trust. Harriet Ann Hicks brought suit in Wisconsin 
against John Hicks seeking to obtain support for herself 
and the children out of that trust property. Before that 
suit came to trial, the attorney for John Hicks III and the 
attorney for Harriet Ann Hicks entered into negotiations 
in Wisconsin. Harriet Ann Hicks was not present at 
these negotiations. The result of the negotiations was the 
execution of two trust agreements. One of these was exe¬ 
cuted in Wisconsin on December 22, 1937 (J. A. 19-21). 
The other was executed in the District of Columbia on 
January 20, 1938 (J. A. 6-12), with the Liberty Na¬ 
tional Bank as Trustee. This latter agreement is the one 
which became the subject of the instant case. The entire 
property which was the subject of these two trusts con¬ 
sisted of 533.142 shares of the capital stock of the Hicks 
Printing Company, a Wisconsin corporation. 304.228 shares 
of the stock, precisely 55% of the total, was made the sub¬ 
ject of the trust executed in Wisconsin on December 22,1937 
(J. A. 19-21) which is not involved in this suit. The 
remaining 45% of the property, consisting of 248.914 shares 
of stock, was made the subject of the trust executed in the 
District of Columbia on January 20, 1938, which is the 
subject of this case and which appears as Exhibit 1 to the 
complaint (J. A. 6-12). The Wisconsin trust pro¬ 
vided (J. A. 19-21) that the income from that trust 
should be paid regularly to Harriet Ann Hicks for the 
support of herself and the infant appellants under super¬ 
vision of the trustee, Marine National Exchange Bank of 
Milwaukee, Wisconsin. Meantime, the income from the 
remaining 45% of the property, which was the subject of 
the Liberty National Bank trust, was to be paid to John 
Hicks III for his own use (J. A. 8). These proportions 
of income, namely, 55% for the wife and three children 
and 45% for the husband, were to continue until the young¬ 
est of the three children should become twenty-four years 
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of age (presumably to provide for him through college) 
whereupon a change was to take place. This change, pro¬ 
vided for in the Wisconsin trust, was that 40% of that 
trust was to be paid to John Hicks III for life and the ie- 
maining 60% was to continue to be paid to ilaiiiet Ann 
Hicks for her support (J. A. 19). There would thus be 
added to the 45% income of John Hicks 111 about 22% 
(being 40% of the Wisconsin trust) so that after the young¬ 
est child became twenty-four years of age, Harriet Hicks 
would be receiving one-third of the income of the entire 
estate, (60% of 55%) and John Hicks would be receiving 
two-thirds of the income from the entire estate. The set¬ 
tlement as a whole thus provided 55% for the mother and 
three children until the youngest became twenty-four, and 
then 33%% for the mother alone; and 45% for the father 
untft the youngest child became twenty-four, and then 
66%% for his sole use. These two trusts were both the 
result of the negotiations mentioned and constituted a full 
and complete property settlement between the parties. For 
that reason, no other provision was sought or obtained in 
the divorce proceedings between the parties (J. A. 21) 
which followed by some three years (J. A. 2) 

On February 6, 1942, John Hicks III married Eloise 
Reese Hicks and a son was born to them (J. A. 4). Some¬ 
time before the filing of the complaint herein, which was 
in April, 1946, appellee John Hicks III notified the Lib¬ 
erty National Bank that he had “revoked and annulled” 
the trust settled on the Liberty National Bank, and he 
demanded the return of the property in that trust to him 
or his assignee (J. A. 4). At the time of this demand, the 
youngest of the infant appellants was approximately seven¬ 
teen years of age and he and the other infant appellants 
were living with their mother, Harriet Ann Hicks, who 
has not remarried. 
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The Liberty National Bank refused to return the trust 
property or to treat the trust as annulled and the com¬ 
plaint was filed. Both the trustee bank and the infant de¬ 
fendants moved to dismiss the complaint (J. A. 14-15), but 
these motions were denied (J. A. 16). Thereupon the bank 
(J. A. 16) and the infant defendants (J. A. 18) filed sep¬ 
arate answers and the court below granted judgment for 
the appellees on the pleadings (J. A. 23). 

Statement of Points 

1. The Court below erred in granting the motion of the 
appellees for judgment on the pleadings. 

2. The Court erred in denying the motion of the infant 
appellants for judgment on the pleadings. 

3. The Court erred in terminating and setting aside 
as against public policy and void, the trust agreement 
(J. A. 6-12). 

4. The Court erred in directing the trustee, Liberty 
National Bank, to assign, surrender and deliver up to the 
appellees, one-half to each, the trust property the subject 
of the agreement (J. A. 6-12). 

5. The Court erred in not ruling that the settlor of the 
trust, the appellee John Hicks III, was without power to 
revoke said trust and order the delivery of the trust prop¬ 
erty to himself and the other appellee, Eloise Reese Hicks. 

Summary of Argument 

The donor assigned and delivered securities to the 
Liberty National Bank and by his trust agreement (J. A. 
6-12) constituted said bank to be trustee to apply the prin- 
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cipal and income as provided in that agreement. The agree¬ 
ment provided that the income should be paid quarterly to 
the Donor during his life, and that at his death all the assets 
of the trust estate, not only the principal but the undis¬ 
tributed income if any, should be distributed to his desig¬ 
nated children, the three infant appellants here. The trust 
further provided that the determination as to what assets 
constituted income and what assets constituted principal 
should be in the power of the trustee bank, whose decision 
should be final and not subject to question by the beneficiary 
of the trust. The trust also provided: “This trust has 
been created by the donor after full consideration and ad¬ 
vice. Upon such consideration and advice the donor has 
determined that this said trust shall not contain any right 
to alter, amend or revoke.” 

The settlor, after settling the beneficial interest in the 
securities on himself during his life, irrevocably disposed 
of the remainder. Hence when he attempted to “revoke” 
his trust and make another conveyance to different bene¬ 
ficiaries, he was attempting to dispose of that which was not 
his: that is, not merely the life interest, but the remainder. 

The donor has taken the position that the trust of his own 
creation is void as against public policy. But it is not 
against public policy for a father to settle property on his 
own children. There is authority which holds it against 
public policy for one to reserve for himself the beneficial 
interest in property and at the same time to render it im¬ 
mune from attachment for his debts. Calling upon this 
rule of law, the donor here contends that his trust agreement 
attempted to do that. But if it did, that rendered it invalid 
only as to the part reserved for the donor himself, because 
the law is that the owner of property may leave it in trust 
for another and protect it from the beneficiary’s creditors. 

The donor, having pursuant to an agreement with his first 
wife settled property on their children, is now attempting to 
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revoke that settlement by claiming that it was a nullity in 
its entirety because of a self-serving provision in it affecting 
only the income to himself. The provision for his own pro¬ 
tection is relied upon to defeat the trust for the benefit of 
his children. This is contrary to the principles of contract 
and of equity. 


Argument 

The question raised by this appeal is settled by Hurt et al. 
v. Gilmer et al., 59 App. D. C. 282, 40 F. (2d) 794 (1930). In 
that case one Craddock assigned and delivered to the Wash¬ 
ington Loan & Trust Company certain securities in trust to 
pay the income to Fannie P. Hurt during her natural life 
and upon her death to reduce the corpus to cash and dis¬ 
tribute it to her three sisters, “unless any of the said three 
sisters • * # should be then dead, leaving children sur¬ 
viving, in which event such surviving children shall be en¬ 
titled to the share thereof to which the deceased parent 
would have been entitled if then living. * * * ” The instru¬ 
ment provided, as does the one in the instant case, against 
alienation by any of the beneficiaries. Thereafter all the 
beneficiaries in being joined with the settlor in agreeing that 
the trust should be abrogated and that the entire property 
should go solely to Fannie P. Hurt free of trust. A deed of 
conveyance was executed and delivered accordingly. The 
trustee bank refused to honor this latter deed, and suit was 
brought. The lower court dismissed the complaint on mo¬ 
tion, upon the ground that the attempted termination of the 
trust was in derogation of the contingent interests of the 
“born and unborn children of the sisters” of Fannie P. 
Hurt. Said this court: 

“In our opinion the ruling of the lower court was 
right. The trustee, by accepting the trust, became obli¬ 
gated to each beneficiary who acquired under its terms 
an interest or estate, whether vested or contingent in 
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the trust property- This classification included Fannie 
P, Hurt, who was granted a vested life estate in the 
property; and her three sisters, who were granted a 
contingent estate in remainder conditioned upon their 
surviving her; and also the born and unborn children 
of the sisters of Fannie P. Hurt who predeceased her 
leaving children living at the time of her decease. The 
identity of such children as might ultimately take under 
the trust, like that of the surviving sisters who similarly 
might take thereunder, could not be known until the 
death of Fannie P. Hurt, but that fact did not prevent 
the vesting of such interest upon the happening of the 
contingencies upon which they were made to depend. 
It follows that John W. Craddock, the grantor, and 
Fannie P. Hurt and her three sisters, not being the 
only cestuis que trust, were not empowered to terminate 
the trust and discharge the trustee from the obligations 
thereof. The trustee consequently was justified in re¬ 
fusing to deliver over the trust property to them.” 

Applying that decision to the instant case, the Liberty 
National Bank became obligated to the infant appellants, 
who were granted a contingent estate in remainder condi¬ 
tioned upon their surviving their father, the settlor John 
Hicks III; and the trustee bank also became obligated to 
the unborn children, if any, of the infant appellants who 
might survive them and their father. 

The court below apparently fell into the error of ruling 
that the entire trust was void because of the provision 
against alienation. But that provision, if invalid, was in¬ 
valid only as to the settlor’s interest; that is, the income; 
for it is settled law in this jurisdiction (and generally in 
this country) that “spendthrift” provisions in a trust are 
enforceable to protect third person beneficiaries. King v. 
Shelton, 36 App. D. C. 1, affirmed in Shelton v. King, 229 
U. S. 90, 57 L. Ed. 10S6 (1913); Fearson v. Dunlop , 21 D. C. 
Reports 236 (1892); Nichols v. Eaton, 91 U. S. 716, 23 L. Ed. 
254 (1875); Egbert v. DeSolms, 67 A. 212, 218 Pa. 207, 
(1907). 
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It is not logical or equitable that a trust otherwise valid 
and salutary should be judicially destroyed because one of 
its provisions may contravene a rule of public policy. In 
the Restatement on the Law of Trusts we see a paragraph 
beginning: “An intended trust, or a provision in the terms 
of a trust, is invalid if illegal. (Emphasis supplied.) Section 
60, p. 187. And in Perry on Trusts & Trustees, 7th Ed., 
Baldes (1929), Vol. I, Sec. 104, pp. 132-3, we read: 

“A completed trust without reservation of power 
of revocation can only be revoked by consent of all the 
cestuis. If a voluntary trust for the benefit, wholly or 
partly, of some person or persons other than the 
grantor is once perfectly created, and the relation of 
trustee and cestui que trust is once established, it will 
be enforced, though the settlor has * # # attempted to 
revoke it by making a second voluntary settlement 
# * * ” (Emphasis supplied.) (Citing Light v. Scott, 
88 Ill. 239 (1878.) 

See also Scott on Trusts, 1939 Vol. I, Sec. 156, 
p. 783; 

Bogert, Trusts and Trustees, (1935) Vol. 4, Sec. 
993, p. 2890, et seq. 

The undisputed facts stated in the separate answer of 
the infant appellants (J. A. 19-21) show that this trust was 
one of two trusts which the settlor, represented by his 
attorney, agreed to make as a property settlement with 
his wife for her support and that of the children and in 
compromise of litigation then pending between them over 
that property. By reason of the execution of this trust, 
Harriet Ann Hicks forebore from demanding alimony in 
the divorce proceeding between her and the settlor. She 
had not only an interest to see her children provided for, 
but the moral and legal duty to support them herself if they 
were not otherwise provided for. In such agreements it 
is the concern of the courts to see that the wife is properly 
provided for and is not imposed upon. Lindey, Separation 
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Agreements and Ante-Nuptial Contracts, (1937), Section A, 
page 27; Croatian v. Cronan, 46 App. D. C. 343, 350; Shaw v. 
Saxman, 46 App. D. C. 526, 531. Many of the provisions of 
the trust in the instant case are to be found in the model in 
Lindey, Separation Agreements and Ante-Nuptial Con¬ 
tracts (1937), Form 9-E and comment, Section 9, page 266. 
See also Comment Id. p. 509: “There can be no doubt as to 
the validity of a trust agreement by the husband for the sup¬ 
port of the wife and the maintenance and education of the 
children. ’ ’ 

In Cougliran v. First National Bank, 64 F. 2d 1013, 19 
Cal. App. 2d 152 (1937), it was held that a spendthrift trust 
in favor of the settlor and also of third person beneficiaries 
might have been invalid as to the settlor, but it was valid in 
so far as it concerned the third person beneficiary. In that 
case a decree was granted to quiet title to real estate held by 
a third person beneficiary against an attempted lien on the 
property for a debt of said beneficiary. 

In the instant case, the trust instrument reserved in the 
settlor only a life estate. No attempt was made to reserve 
in him the remainder. Yet by his second “assignment” he 
seeks to convey not only the interest which he reserved for 
his own use, but the principal of the trust—the remainder. 
In so doing he attempts to visit the illegality of the provi¬ 
sion for his own benefit on the provisions of the instrument 
for his own children. But the courts are not disposed to 
invalidate an entire instrument because part of it may be 
ineffective under certain circumstances—as, for instance, 
where creditors should seek to reach the interest of the 
settlor. In the case of Dillon v. Spilo, 275 N. Y. 275 (1937), 
the court permitted creditors to reach the life interest of 
the settlor, but pointed out that the interest of her remain¬ 
dermen children would not be subject to attachment. Said 
the Court (275 N. Y. at 279): 
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“Plaintiffs do not seek the principal of the trust or 
the remainder or to declare the trust void. They seek 
the interest which the settlor reserved for her own use. 
It is her property with which she never parted. It is 
only where a third party establishes the trust that the 
income of the beneficiary may not be reached to satisfy 
claims of creditors. * * # ” 

Courts generally hold that a settlor who conveys property 
in trust to pay the income to himself for his own use or 
support and upon termination of a certain period, such as 
his own life, to distribute the remainder to specified bene¬ 
ficiaries, may not thereafter revoke or modify the terms of 
that trust. 

New Jersey Title Guarantee & Trust Co. v. Parker, 
93 A. 196, 84 N. J. Eq. 351, affirmed Same v. 
Same, 96 A. 574, 85 N. J. Eq. 557 (1916); 

Wright v. Miller, 8 N. Y. (4 Sold.) 9, 59 Am. Pec. 
438; 

Foster v. Coe, 4 Lans. (N. Y.) 53 (1871); 

Reese v. Ruth, 13 Serg. & R. (Pa. 1825) 434; 

Pratt v. Lewis, 4 Whart. 22 (Pa. 1839); 

Ewing v. Jones, 29 N. E. 1057, 130 Ind. 247, 15 
L. R. A. 75 (Ind. 1892); 

Viney v. Abbott, 109 Mass. 300 (1872); 

Skillin v. Skillin, 177 A. 706,133 Me. 347 (1935); 

Geddes v. Congdon, 159 N. E. 915, 262 Mass. 294 
(1928); 

Hildreth v. Elliott, 8 Pick. (Mass.) 293 (1829); 

Guaranty Trust Co. v. Harris, 195 N. E. 529, 267 
N. Y. 1. 

Nor can the ruling of the Court below be defended on the 
ground that the instrument in question was testamentary in 
character. The ruling invalidates it in its entirety as against 
public policy. The instrument is plainly intended to be and 
is a trust, imposing active duties on the trustee to “hold and 
administer, invest and reinvest, disburse and apply the 


principal and income of the trust estate and the proceeds 
thereof as hereinafter prescribed.” (J. A. 6-7). The pro¬ 
vision in this trust, approved by the settlor’s own attorney, 
that “In the event the Donor dies intestate, etc.” (J. A. 8) 
shows plainly that no testamentary disposition was intend¬ 
ed, but a trust inter vivos. 

“If the owner of property transfers it to another 
person upon trust to pay the income to the settlor him¬ 
self during his lifetime and to pay the principal to a 
designated person on his death, and the settlor reserves 
no power to revoke or modify the trust, the trust is un¬ 
doubtedly not testamentary. The disposition is final 
and definitive during the lifetime of the settlor. At the 
time of the conveyance the beneficiary acquires a future 
interest which may be vested or contingent. * * * ” 
(Scott on Trusts, 1939, Vol. I, Sec. 56.5, p. 332.) 

Conclusion 

It is respectfully submitted that the settlor, the appellee 
John Hicks III, by a solemn trust executed as the result of 
mature deliberation by counsel of his own choice, perfected 
in beneficiaries to whom he owed the duty of support and 
provision rights to the remainder in the trust property of 
which he is without power to divest them, and that his at¬ 
tempt to do so was void. Accordingly the Court below 
erred in its ruling approving such attempted revocation and 
the judgment should be reversed. 

Respectfully submitted, 

CHARLES B. MURRAY, 
Guardian ad Litem for the 
Infant Appellants. 
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APPENDIX 
Case No. 9598 

1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
For the District of Columbia. 


JOHN HICKS III and ELOISE REESE 
HICKS C/o L. C. Garnett, Tower Bldg., 

Plaintiffs, 

vs. 

LIBERTY NATIONAL BANK, Trustee,' 
a Corporation, Fifteenth & Eye Sts., 
N. W., 

and 

JOHN HICKS IV, ROBERT FRANCIS 
HICKS, PHILIP ECKMAN HICKS, 
Infants, 

Defendants. 


Civil Action 
No. 34362. 


Complaint for the Termination of an Alleged Trust and 
Return of Trust Property 

1. The plaintiffs are citizens of the United States and 
residents of the city of Washington, temporarily residing 
in Fairfax County, Va. 

2. The defendant Liberty National Bank is a corpora¬ 
tion organized and doing business under the laws of the 
District of Columbia, and is trustee under a certain in¬ 
strument hereinafter set forth, and is sued as such. 

3. The defendants John Hicks IV, Robert Francis Hicks 
and Philip Eckman Hicks are the infant children of the 
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plaintiff John Hicks III, being 18, 18 and 17 years of age 
respectively, and are now residing temporarily with their 
mother, Harriet Ann Hicks, at 210 Calabria St., Coral 
Gables, Florida, but are expected to return to Washington 
in May of this year. 

4. Previous to January 20, 1938 the plaintiff John Hicks 
III had given, assigned and delivered to his then wife, Har¬ 
riet Ann Hicks, 304.228 shares of the capital stock of The 
Hicks Printing Co., a Wisconsin corporation, for the bene¬ 
fit of herself and their children, the infant defendants 

herein. On March 12, 1941, Harriet Ann Hicks and 
2 John Hicks III were divorced by a decree of this 

court. 

5. On January 20, 193S plaintiff John Hicks- III volun¬ 
tarily assigned and set over to the defendant Liberty Na¬ 
tional Bank, Washington, D. C. as Trustee, 24S.914 shares 
of the capital stock of the said Hicks Printing Co., a Wis¬ 
consin corporation, as a spendthrift trust for his personal 
protection and welfare. The corporation has since been 
reorganized and is now the Oshkosh Northwestern Com¬ 
pany, and the plaintiff’s stock therein lias been increased to 

541.742 shares held bv said defendant Bank. The trust in- 

•> 

strument directed the Trustee to hold, administer, invest 
and reinvest the principal and pay the net income to the 
plaintiff John Hicks III, who is named therein as “donor”. 
The said trust instrument covers only the stock of the 
said Hicks Printing Co., now Oshkosh Northwestern Co., 
is a private agreement between the donor and the bank, is 
unacknowledged and unrecorded. The written consent of 
the donor is necessary for the trustee to dispose of the trust 
stock and the trustee is authorized at his discretion to apply 
for the benefit of the said John Hicks III such amounts out 
of the principal of the trust as the trustee shall deem neces¬ 
sary for the maintenance, necessities or comforts of the 
said John Hicks III, the instrument providing: 
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“The provisions herein made are intended for the 
personal protection and welfare of the beneficiary 
hereof and shall not be susceptible of assignment, an¬ 
ticipation, hypothecation or seizure by legal process. 
Whenever and if the Trustee shall have notice or shall 
reasonably apprehend that the interest of the bene¬ 
ficiary has been or is threatened to be diverted from 
said defined purposes in any manner aforesaid or 
otherwise, the Trustee shall withhold the income and 
principal of the beneficiary and the sums of principal 
available in his discretion and apply the same as afore¬ 
said by such means and in such manner ?s it shall deem 
expedient in such beneficiary’s interest, io the support, 
maintenance, comfort, welfare and necessities of the 
beneficiary and the members of his/her family depend¬ 
ent upon him/her for support. The Trustee’s certif¬ 
icates as to such applications shall be its sufficient 
vouchers as to sums so from time to time applied.” 

There is a further provision in the instrument as follows: 
“This trust has been created by the donor after full 
consideration and advice. Upon such consideration 
and advice the donor has determined that this said 
trust shall not contain any right to alter, amend or 
revoke. ’ ’ 

A copy of the said trust instrument is attached hereto as 
Exhibit #1 and is prayed to be read as a part of this 
3 complaint. On February 27, 1946 the donor, John 
Hicks III, executed an instrument in writing revok¬ 
ing and annulling this trust and delivered the same to the 
Trustee. 

6. The plaintiff’s John Hicks III stock in the Oshkosh 
Northwestern Co. constituted the whole of his estate and 
the value of the stock assigned and delivered to the defend¬ 
ant Liberty National Bank is approximately $65,000., while 
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the value of the stock assigned to his then wife, Harriet 
Ann Hicks, for the benefit of herself and her children is 
approximately $SO,000. 

7. On February 6, 1942 the plaintiff John Hicks III 
married the plaintiff Eloise Reese Hicks, and they have one 
child born of said union, 'William Leslie Hicks, 2 years of 
age, and in order to secure the future of his present wife 
and their child, the plaintiff John Hicks III has given, as¬ 
signed and set over to the said Eloise Reese Hicks one-half 
of the corpus of the said stock and of the income derived 
therefrom, for her and her child’s support and maintenance, 
and has notified the said defendant Liberty National Bank, 
Trustee, that he has revoked and annulled the said volun¬ 
tary trust made for his personal protection and welfare, 
and has requested the return to him of the original of the 
said trust instrument and a delivery to him or his assignee 
of the certificates of stock of the Oshkosh Northwestern 
Co. held by the said defendant Liberty National Bank as 
Trustee, but said bank has refused to recognize said revoca¬ 
tion or to release said stock. 

8. The plaintiffs show to the court that the said volun¬ 
tary trust agreement is void and ineffectual; that public 
policy does not countenance any device by which the plain¬ 
tiff John Hicks III attempted to free his own property from 
liability for his debts or restricts his power of alienation, 
and that the said plaintiff John Hicks III as donor, and the 
said Eloise Reese Hicks as assignee, are entitled to a termi¬ 
nation of the said trust and to a delivery to them of the cer¬ 
tificates of stock of the Oshkosh Northwestern Co., rep¬ 
resenting the entire estate of the said plaintiff John Hicks 
III. 

4 9. The agreement further provides as follows: 

“This trust shall terminate on the death of the Don¬ 
or and on his death all assets of tho trust estate, in- 
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eluding undistributed income, shall be distributed as 
follows: one-half thereof to the following children of 
Donor, to wit: John Hicks IV, Robert Francis Hicks 
and Philip Eckman Hicks, or the survivor of them, share 
and share alike. In the event, however, that any of said 
children shall predecease the Donor leaving issue sur¬ 
viving, such surviving issue shall take the share of 
his parent, share and share alike. In event of none of 
said children nor issue of any of said chilldren sur¬ 
viving the Donor, the said one-half shall be distributed 
as directed by the last will and testament of the said 
Donor, and the remaining one-half shall, in any event, 
be distributed according to the provisions of the last 
will and testament of Donor. In the event the Donor 
dies intestate, all of said trust estate subject to dis¬ 
tribution according to the last will and testament of the 
Donor shall be distributed to his heirs at law according 
to the laws of descent of the District of Columbia.” 

The trust estate can be wholly exhausted during the life¬ 
time of the plaintiff John Hicks III for his support, main¬ 
tenance, comfort, welfare and necessities and for those of 
the members of his family dependent upon him for support, 
and the contingent provision for the distribution of what¬ 
ever remains of the assets of the estate at his death, is tes¬ 
tamentary in character and can be revoked by him at any 
time. In any event, the plaintiffs are advised that the assets 
of the said estate, both corpus and income, are subject to 
the debts of the plaintiff John Hicks III and are subject to 
his power of alienation, and the invalidity of this alleged 
spendthrift trust is not given life by the contingency that, 
if undisposed of, one half of the corpus shall go to the named 
children of John Hicks III., and be distributed by the Trus¬ 
tee at his death. 
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5 WHEREFORE, the premises considered, the 

plaintiffs pray: 

1. That proper process issue. 

2. That a guardian ad litem be assigned to the infant 
defendants, John Hicks IV, Robert Francis Hicks and 
Philip Eckman Hicks, to represent their interest, if any, 
in this cause. 

3. That the trust agreement dated January 20, 1938 be 
declared terminated and set aside as wholly ineffectual and 
void. 

4. That the defendant Liberty National Bank, as Trus¬ 
tee, be required to surrender and deliver up to the plaintiffs 
the certificates for 541.742 shares of stock in the said Osh¬ 
kosh Northwestern Co., as heretofore set out herein. 

5. And that the plaintiffs shall have such other and 
further relief as the court may deem proper. 

LESLIE C. GARNETT, 
SAMUEL F. BEACH, 

Tower Bldg., 

Attorneys for Plaintiffs. 


6 “EXHIBIT #1” 

John Hicks III of Washington, D. C., hereinafter referred 
to as “Donor”, for value received, assigns, transfers, de¬ 
livers and sets over to Liberty National Bank of Washing¬ 
ton, D. C., as Trustee, in trust for the following uses and 
purposes all the property and assets described in the sched¬ 
ule thereof attached hereto and identified as “Exhibit A”. 

The Trustee shall hold and administer, invest and rein¬ 
vest, disburse and apply the principal and income of the 
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trust estate and the proceeds thereof as hereinafter pre¬ 
scribed. 

Said securities shall constitute the principal of said trust. 
All dividends and interest collected during the term of the 
trust shall be used and applied as income, except that any 
and all stock dividends shall be treated and held as prin¬ 
cipal. 

The assets and securities now comprising said trust es¬ 
tate shall be held by the Trustee whether or not the same 
conform to the rules herein or by law prescribed for trust 
fund investments, provided, however, that the cash com¬ 
prised in said trust estate and the proceeds of any other 
assets hereafter converted into cash shall be invested and 
reinvested during the existence of the trust in securities 
eligible for the investment of trust funds either under the 
laws of the District of Columbia or under the laws of the 
State of New York according as the Trustee in its discre¬ 
tion may determine. 

The Donor may at his option from time to time add to said 
trust estate by transferring to the Trustee additional prop¬ 
erty or assets. Any other person may add to said trust 
estate by transferring to the Trustee additional property 
or assets. 

The Trustee, with the written approval of the Donor, 
may sell and dispose of any or all of the stock of The Hicks 
Printing Company of Oshkosh, Wisconsin, comprising a 
part of the trust estate, and in event of the sale of any or 
all of said stock the proceeds thereof shall be invested as 
herein provided and with the approval of the Donor. The 
Trustee may accept stock or securities of any succes¬ 
sor corporation to said The Hicks Printing Company 
7 and may also accept the stock or securities of any 
other corporation that may be issued by reason of 
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its acquiring the property or stock of said The Hicks 
Printing Company directly or indirectly as the result of a 
purchase, merger or consolidation, and said substituted 
securities may be held as a part of the assets of this trust 
estate until the Trustee, with the written approval of the 
Donor, deems it wise and expedient to sell any or all of said 
substituted stock or securities. 

The net income of said trust estate shall be paid quar¬ 
terly on or before April 10th, July 10th, October 10th and 
January 10th of each year to the Donor during his life. 

This trust shall terminate on the death of the Donor and 
on his death all assets of the trust estate, including undis¬ 
tributed income, shall be distributed as follows: 

One-half thereof to the following children of Donor, to 
wit: 

John Hicks IV 
Robert Francis Hicks 
Philip Eckman Hicks 

or the survivor of them, share and share alike. In the 
event, however, that any of said children shall predecease 
the Donor leaving issue surviving, such surviving issue 
shall take the share of his parent, share and share alike. 
In event of none of said children nor issue of any of said 
children surviving the Donor, the said one-half shall be 
distributed as directed by the last will and testament of 
the said Donor, and the remaining one-half shall, in any 
event, be distributed according to the provisions of the last 
will and testament of Donor. In the event the Donor dies 
intestate, all of said trust estate subject to distribution ac¬ 
cording to the last will and testament of the Donor shall be 
distributed to his heirs at law according to the laws of 
descent of the District of Columbia. 
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The Trustee shall receive reasonable compensation for its 
services to be agreed upon between it and the Donor from 
time to time. 

In the event that said Trustee resigns or ceases to func¬ 
tion as a corporate Trustee, then and in that event a suc¬ 
cessor Trustee shall be appointed by the District 
8 Court of the United States for the District of Colum¬ 
bia, such appointment, however, to be limited to na¬ 
tional banks with trust powers. 

Any notice, communication or remittances hereunder 
to any of the parties hereto or to any other person from 
time to time interested herein shall be sufficiently made or 
given by mailing a notice in writing at the addresses filed 
with the trustee by the donor or at such address as any of 
the parties shall by written notice prescribe. 

The Trustee may in its discretion advance to and/or 
use and apply for the benefit of the beneficiary from time 
to time entitled to the receipt or application of net income 
hereunder, such amounts out of the principal serving the 
income of such beneficiary as the Trustee shall deem neces¬ 
sary by reason of accident, illness, insufficiency of income 
or other adversity, for the maintenance or other necessities 
or comforts of the beneficiary. Such advances shall be 
charged to the beneficiary receiving the same and shall be 
liquidated out of income subsequently distributable to such 
beneficiary. The amounts of such income so used in each 
subsequent year for the purposes of liquidating such ad¬ 
vances shall be determined by the Trustee in its discretion. 

The provisions herein made are intended for the personal 
protection and welfare of the beneficiary hereof and shall 
not be susceptible of assignment, anticipation, hypotheca¬ 
tion or seizure by legal process. Whenever and if the Trus¬ 
tee shall have notice or shall reasonably apprehend that the 
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interest of the beneficiary has been or is threatened to be 
diverted from said defined purposes in any manner afore¬ 
said or otherwise, the Trustee shall withhold the income and 
principal of the beneficiary and the sums of principal avail¬ 
able in his discretion and apply the same as aforesaid by 
such means and in such manner as it shall deem expedient 
in such beneficiary’s interest, to the support, maintenance, 
comfort, welfare and necessities of the beneficiary and the 
members of his/her family dependent upon him/her for 
support. The Trustee’s certificates as to such applications 
shall be its sufficient vouchers as to sums so from 
9 time to time applied. Whenever and if the Trustee 
shall be reasonably satisfied that such diversion is no 
longer effective or threatened, the Trustee may resume the 
distributions of income and principal herein primarily 
authorized and directed. Nothing herein contained shall 
be construed to extend the ultimate term of this trust as 
herein defined. 

The Trustee shall have the right to employ such agencies, 
custodians, employes, assistants or counsel as it from time 
to time may deem necessary or advisable and to charge the 
expense for the same to corpus or income as it shall deter¬ 
mine to be proper. 

Premiums, gains and profits or losses from the sale, col¬ 
lection and realization of and upon assets and securities of 
the trust estate, as well as stock dividends and rights to 
subscribe for and purchase additional stock or securities, 
less income taxes chargeable thereto, shall be regarded and 
treated as principal. Except as provided in this paragraph, 
the Trustee shall have power of determining how all receipts 
and disbursements shall be credited, charged or apportioned 
as between income and principal and the decision of the 
Trustee shall be final and not subject to question by the 
beneficiary of the trust. 
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The Trustee shall have full power of collection, satisfac¬ 
tion, enforcement, extension, settlement, compromise, com¬ 
position, sale, lease for any term whatsoever, assignment, 
transfer, conveyance and granting of options of and over 
any and all the assets from time to time subsisting in the 
trust estate and to borrow money and pledge or mortgage 
assets therefor. All persons dealing with the Trustee are 
absolved from responsibility or inquiry in respect of its 
powers over the assets in its custody. In respect of any 
corporate securities subsisting in said trust it may at its 
discretion pay and discharge any liens, debts or obligations 
existing on any such assets; approve and participate in 
and make any payments required by, any proceeds for re¬ 
organization, refinancing, dissolution or other transac¬ 
tions; participate in and deposit under and/or withdraw 
from security holders' protective agreements; accept and re¬ 
tain in the trust substituted, exchanged, or distributed 
stocks and securities; and may exercise any rights to 
10 subscribe for and purchase additional stock or other 
securities; all with impeachment only for lack of 
good faith. 

In making distributions of the principal of said trust 
estate the Trustee may in its discretion appraise and dis¬ 
tribute specifically any or all of the property in which said 
trust estate shall be invested, and/or may sell and/or other¬ 
wise convert into money any or all of said property and 
may make such just and equitable division as in its dis¬ 
cretion shall do justice between the parties. 

Any payments due hereunder from the trustee shall be 
made on demand at such office as the trustee may maintain; 
provided however, that any person from time to time en¬ 
titled to such payments may by notice in writing to the 
Trustee specify his/her postoffice address to which such 
payment shall be remitted. 
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In the event that the dispositions hereby made, or any 
part thereof, shall be subjected to taxation under any pres¬ 
ent or future state or federal law, the Trustee is empowered, 
in its discretion, to adjust and liquidate such tax or taxes 
out of the principal of the trust estate; and shall have 
power, at the cost of such principal, to litigate, in such 
manner and to such extent as it shall deem expedient, the 
liability to and/or amount of such tax or taxes. If any such 
taxes shall be paid by the Trustee out of the principal of 
the trust estate, there shall be charged against each distri¬ 
butive share upon the close of the trust, or upon the division 
thereof into trust shares, the proportion of the taxes so 
paid in respect of such share. 

This trust has been created by the donor after full con¬ 
sideration and advice. Upon such consideration and ad¬ 
vice the donor has determined that this said trust shall not 
contain any right to alter, amend or revoke. 

Executed and interchanged in duplicate this 20th day of 
January, A. D. 1938. 


JOHN HICKS, III, 
Donor. 


Accepted: 

Liberty National Bank, 
By William V. Simmons, 
Trustee. 


11 “EXHIBIT A” 

248.914 shares of the capital stock of The Hicks Printing 
Company, a Wisconsin corporation, having its office and 
principal place of business in the City of Oshkosh, Wiscon¬ 
sin, such shares of stock represented by Certificate No. 43 
such shares of stock having been heretofore deposited as 
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collateral security to an indebtedness of $60,000., such in¬ 
debtedness represented by a note made, executed and de¬ 
livered by John Hicks III, copy of which note is marked 
“Exhibit B” and attached hereto. 


12 “EXHIBIT B” 

Oshkosh, Wisconsin 
December 22, 1937. 

$60,000.00 

Five years after date I promise to pay The Hicks Print¬ 
ing Company at its office in The City of Oshkosh, Wiscon¬ 
sin, the sum of Sixty Thousand Dollars, with interest at the 
rate of 3% per annum, payable annually. 

Payment of the obligation evidenced by this note is se¬ 
cured by the deposit of the following collateral, to wit: 

Certificate No. 42 for 304.228 shares of the 
Capital Stock of the Payee 
Certificate No. 43 for 248.914 shares of the 
Capital Stock of the Payee 

This note is made and delivered to the Payee on the ex¬ 
press condition that all dividends declared by payee on 
said shares of stock out of current earnings (which divi¬ 
dends are to be paid quarterly commencing April 1, 1938) 
shall be paid on Certificate No. 42 for 304.228 shares to the 
Marine National Bank of Milwaukee, Wisconsin, Trustee 
under a Declaration of Trust of even date herewith made 
by Harriet Ann Hicks, wife of the maker hereof, for her 
benefit and for the benefit of the minor children of herself 
and the maker hereof, and all such dividends payable on 
Certificate No. 43 for 248.914 shares of said stock shall 
be paid to Liberty National Bank of Washington, D. C., 
Trustee under a Declaration of Trust of even date herewith 






made by the maker hereof for his benefit and for the benefit 
of said minor children. 

This note is accepted on the foregoing conditions and on 
the further condition that all dividends paid out of surplus 
by the Payee during the life of said note which shall be pay¬ 
able on all of said shares shall be applied to the payment 
of the interest and principal of the indebtedness evidenced 
by this note; application of such dividends to be first made 
to the payment of interest and then to the payment of prin¬ 
cipal, after deducting from such dividends as declared and 
paid from time to time the estimated amount of income 
taxes, federal and state, that the beneficiaries of said trusts 
shall be obligated to pay on account of the payment of such 
dividends, remittance of the amount of such taxes to be 
made to said Trustees for the payment of said taxes. 

Upon payment of the interest and principal of the indebt¬ 
edness evidenced by this note, the Payee shall mail by 
Registered Mail said Certificate No. 42 for 304.228 shares 
of said stock to said Marine National Bank of Milwaukee, 
Wisconsin, and shall deliver in the same manner said Cer¬ 
tificate No. 43 for 248.194 shares of said stock to said 
Liberty National Bank of Washington, D. C. 

JOHN HICKS III. 


13 Motion to Dismiss Complaint on Ground that Trust 

May not be Terminated 

(Filed 22 May 1946.) 

Defendant Liberty National Bank, moves the Court as 
follows: 

1. To dismiss the complaint because it fails to state a 
claim against defendant upon which relief may be granted. 
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2. To dismiss the complaint oil the ground that the 
trust involved may not be terminated at the option or by 
direction of the donor. 

3. To allow counsel for defendant, Liberty National 
Bank, reasonable compensation and costs for services ren¬ 
dered in this action. 

FROST, MYERS & TOWERS, 
by F. N. Towers, 

723 Fifteenth St. N. W., 

Attorneys for Defendant, Liber¬ 
ty National Bank. 


15 Motion of Infant Defendants to Dismiss 

Come now the defendants John Hicks IV, Robert Fran¬ 
cis Hicks and Philip Eckman Hicks, by Charles B. Murray, 
their guardian ad litem , and move to dismiss the complaint 
because it fails to state a claim against said defendants 
upon which relief may be granted. 

JOHN HICKS IV, 

ROBERT FRANCIS HICKS, 
PHILIP ECKMAN HICKS, 
By: Charles B. Murray, 

Their Guardian ad litem. 


I hereby certify that I have this 18th day of October, 
1946, sent a copy of the foregoing motion of the infant de¬ 
fendants, John Hicks IV, Robert Francis Hicks and Philip 
Eckman Hicks, to dismiss together with a copy of the au¬ 
thorities in support thereof, by United States Mail in a 
stamped envelope addressed to Leslie C. Garnett, Esquire, 
and Samuel F. Beach, Esquire, Tower Building, 14th & K 
Streets, N. W., Washington, D. C. 

CHARLES B. MURRAY. 
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16 Order Denying Motions to Dismiss 

This cause came on to be heard upon the complaint of 
the plaintiffs and the motions of the Liberty National Bank, 
Trustee, and the guardian ad litem of the infant defendants 
to dismiss said complaint, and upon consideration thereof, 
it is by the court this 9th day of January, 1947; 

ORDERED: 

That the said motions be, and they are hereby, severally 
denied. 


T. ALAN GOLDSBOROUGH, 
Justice. 

Copy mailed to C. B. Murray, Esq., Guardian ad litem, 
U. S. Attorneys Office, Courthouse, and to Frederic N. 
Towers, Attorney for Trustee, 723 15th St. N. W., this 8th 
day of January, 1947. 


LESLIE C. GARNETT. 


17 Separate Answer of Liberty National Bank, Trustee 

FrasT Defense. 

The complaint fails to state a claim against defendant, 
Liberty National Bank, upon which relief can be granted. 

Second Defense. 

Defendant admits the allegations contained in paragraphs 
1 and 2 of the complaint, and alleges that it is without 
knowledge or information sufficient to form a belief as to 
the truth of the allegations contained in paragraphs 3, 
4 and 6 of the complaint. 

Answering paragraph 5 of the complaint, defendant ad¬ 
mits that plaintiff, John Hicks III, set over certain stock 
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shares to defendant, as Trustee, under the terms of the 
instrument referred to in said complaint, but that plain¬ 
tiff’s reasons for so doing are not known to defendant. 
The form and substance of said agreement are apparent 
from the face of the instrument, so that defendant can 
neither admit nor deny the conclusions contained in said 
paragraph 5. 

Answering paragraph 7 of said complaint, defendant is 
without knowledge or information respecting the marriage 
of plaintiff John Hicks 111 to plaintiff Eloise Reese 
18 Hicks, and the birth of a child of that union, but ad¬ 
mits that the said plaintiff, John Hicks III, has 
delivered to the said Eloise Reese Hicks certain paper 
writings purporting to assign and set over to the said 
Eloise Reese Hicks one-half of the corpus of the trust 
referred to and has notified defendant, as Trustee, that he 
has revoked and annulled the trust and has requested the 
return to him of the original of the said trust instrument 
and the delivery to him or his assignee of the trust res. 
Being uncertain as to his right so to assign and to demand 
the delivery of the trust res, defendant desires that this 
Court shall pass upon the issues; but except to the extent 
that the said Liberty National Bank, by accepting the trust, 
is under a duty to the beneficiaries thereof to prevent its 
destruction, said Liberty National Bank is willing that the 
Court should enter its order or decree dissolving the trust. 

Defendant denies each and every other allegation contain¬ 
ed in the complaint, and requests that upon the final determ¬ 
ination of the cause there shall be allowed to it its reason¬ 
able costs and counsel fees expended and incurred in this 
proceeding. 

FROST, MYERS & TOWERS. 
By F. N. TOWERS, 

723-15th St., N. W., 

Attorneys for Defendant, Liber¬ 
ty National Bank. 
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We hereby certify that we have this 16th day of Janu¬ 
ary, 1947, mailed, postage prepaid, a copy of the forego¬ 
ing Answer to Leslie C. Garnett and Samuel F. Beach, 
Tower Building, attorneys for plaintiffs, and Charles B. 
Murray, U. S. District Court House, Guardian Ad Litem. 

FROST, MYERS & TOWERS. 
By F. N. TOWERS, 

Attorneys for Defendant, Liber¬ 
ty National Bank. 


19 Separate Answer of the Infant Defendants to the 

Complaint 

(Filed Jan. 19. 1947.) 

John Hicks IV, Robert Francis Hicks and Philip Eckman 
Hicks, infant defendants, by their guardian ad litem, Char¬ 
les B. Murray, make answer to the complaint filed herein 
as follows: 

First Defense. 

The complaint fails to state a claim against the defend¬ 
ants John Hicks IV, Robert Francis Hicks and Philip Eck¬ 
man Hicks upon which relief can be granted. 

Second Defense. 

1, 2, 3. The defendants John Hicks IV, Robert Francis 
Hicks and Philip Eckman Hicks, w T ho will be called here¬ 
after in this answer the infant defendants, admit para¬ 
graph 1, and paragraph 2 of the complaint. Paragraph 3 
of the complaint was correct when the complaint was filed 
and since that time the infant defendants have moved with 
their mother, Harriet Ann Hicks, to the District of Colum¬ 
bia and reside writh her at 3901 Connecticut Avenue, 

20 N. W., Apartment No. 207, except for the infant. 
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defendant John Hicks IV who is in the United States 
Marine Corps and most of the time is away from home. 

4. The allegations of the first sentence of paragraph 
4 are denied in so far as they are inconsistent with the 
following facts: The plaintiff John Hicks III executed a 
trust on December 22, 1937, in the State of Wisconsin 
which provided for the income from 304.228 shares of the 
capital stock of the Hicks Printing Company, a Wisconsin 
corporation, to Harriet Ann Hicks for the support of her¬ 
self and the infant defendants under supervision of the 
Trustee, Marine National Exchange Bank of Milwaukee, 
Wisconsin. This trust further provided that when the 
youngest of the infant defendants should become 24 years 
of age, about 17 years hence, 40% of the income should be 
paid to the plaintiff John Hicks III for the remainder of 
his life. That trust, and the trust which is the subject of 
this suit were both the result of negotiations between the 
attorney for the plaintiff John Hicks III and the attorney 
for the mother of the infant defendants, Harriet Ann Hicks, 
as will more fully appear later in this answer. The allega¬ 
tion in the last sentence of paragraph 4 is admitted. 

5. The allegations of paragraph 5, except for the last 
sentence, are conclusions of law. The infant defendants 
admit execution of the trust of January 20, 1938, and 
admit on information and belief that the plaintiff John 
Hicks III has by a certain paper writing, delivered to the 
Liberty National Bank, attempted to revoke the trust which 
is the subject of this suit. 

6. The infant defendants are without sufficient knowl¬ 
edge or information to form a belief as to the truth of the 
allegations contained in paragraph 6 of the com¬ 
plaint. 

21 7. The subsequent marriage of the plaintiff and 

the birth of a child as alleged in paragraph 7 are 
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admitted. The infant defendants admit upon information 
and belief that the plaintiff has delivered to the Liberty 
National Bank a paper writing, whereby he seeks to revoke 
the trust which is the subject of this suit, and that the bank 
has refused to honor his request. 

8, 9. The remaining allegations of the complaint are 
denied. 

And further answering, the infant defendants state as 
follows: 

Prior to December 22, 1937, Harriet Ann Hicks brought 
suit against John Hicks III in the State of Wisconsin, seek¬ 
ing to obtain for herself and the infant defendants support 
out of a trust estate which was soon to mature and come 
into the exclusive possession of the plaintiff herein, John 
Hicks III. At that time the parties were living separately 
and intended to continue so and the children were residing 
with their mother. 

Before that suit came to trial, negotiations were had in 
Wisconsin between the attorney for Harriet Ann Hicks 
and the attorney for John Hicks III. Harriet Ann Hicks 
was not personally present at any of these negotiations. 
As a result of the negotiations the trust of December 22, 

1937, which is referred to in paragraph 4 of the complaint 
and also in paragraph 4 of this answer, was executed by 
John Hicks III in Wisconsin and the trust of January 20, 

1938, which is the subject of this suit, was executed by John 
Hicks III in the District of Columbia. These trusts con¬ 
stitute a full and complete settlement bv the plaintiff John 

Hicks III of his obligation to support his children. 
22 From the time of the execution of these trusts, as 
well as for a time shortly before it, the three infant 
defendants resided with their mother who had the sole 
and full responsibility for their rearing and care, and has 
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had continuously since. These trusts were described in the 
divorce proceedings between Harriet Ann Hicks and the 
plaintiff John Hicks III (Civil Action No. 9513, Docket No. 
19 of this Court) as a property settlement for the support 
of the infant defendants and their mother. It was so re¬ 
ferred to in the complaint for divorce and the answer to 
that complaint filed by the same attorney who represented 
John Hicks III in the Wisconsin negotiations and in the 
decree for absolute divorce, which for that reason made no 
further provision for the support of the infant defendants 
or their mother. 


JOHN HICKS IV, 

ROBERT .FRANCIS HICKS, 

PHILIP ECKMAN HICKS, Infants. 
By: CHARLES B. MURRAY, 

Guardian Ad Litem. 


I hereby certify that I have this 18th day of January, 
1947, mailed, postage prepaid, a copy of the foregoing an¬ 
swer to Leslie C. Garnett and Samuel F. Beach, Tower 
Building, Washington, D. C., attorneys for the plaintiffs, 
and a copy of the foregoing answer also to Messrs. Frost, 
Myers & Towers, 723 loth Street, N. W., Washington, D. C., 
attorneys for the Liberty National Bank. 

CHARLES B. MURRAY, 
Guardian ad Litem, 

Office of United States Attorney, 
Courthouse, 

Washington, D. C., 

National 2131. 
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23 Motion for Judgment on the Pleadings 

(Filed Jan. 27, 1947.) 

Comes now the plaintiffs, by counsel, and move the court 
for judgment on the pleadings, setting aside the trust 
agreement of January 20,1938 as against public policy and 
void, and directing the defendant, Liberty National Bank, 
Trustee, to assign, set over and deliver to the plaintiffs the 
entire trust property, both corpus and income. 

GARNETT & BEACH. 

By: Leslie C. Garnett, 

331 Tower Bldg. 

24 Motion of Infant Defendants for Judgment on the 

Pleadings 

The infant defendants above named, by their guardian 
ad litem , respectfully move that the Court enter judgment 
for them on the pleadings and declare the trust agreement 
of January 20, 1938, in so far as it concerns them a valid 
and irrevocable trust. 

JOHN HICKS, IV, 

ROBERT FRANCIS HICKS, 

PHILIP ECKMAN HICKS, Infants. 

By: CHARLES B. MURRAY, 

Their Guardian Ad Litem. 


25 Final Judgment for Plaintiffs 

This cause came on to be heard upon the complaint of the 
plaintiffs, the several answers of the Liberty National Bank, 
Trustee and of the Guardian ad Litem of the infant de¬ 
fendants, and upon the motion of the plaintiffs for judg¬ 
ment on the pleadings and the motion of the Guardian ad 
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Litem for judgment on the pleadings, and upon considera¬ 
tion thereof, it is by the court this 14th day of March, 1947; 

ORDERED: 

1. That the motion of the plaintiffs for judgment on 
the pleadings be, and the same is hereby, granted, and the 
motion of the Guardian ad Litem • for judgment on the 
pleadings be, and the same is hereby, denied. 

2. That the trust agreement attached to the bill of 
complaint dated January 20, 1938, be and the same is here¬ 
by, terminated and set aside as against public policy and 

void. 

26 3. That the defendant Liberty National Bank, 

Trustee, is directed to assign, surrender and deliver 
up to the plaintiffs John Hicks III and Eloise Reese Hicks, 
one half to each, the certificates for the 541.742 shares of 
stock in the Oshkosh Northwestern Company, now held in 
trust, together with all dividends and accruals therefrom. 

T. ALAN GOLDSBOROUGH, 
Justice. 

Seen: 

Frederic N. Towers, 

Attorney for Liberty National Bank, Trustee. 

Charles B. Murray, 

Guardian ad Litem of Infant Defendants, John Hicks IV, 
Robert Francis Hicks and Philip Eckman Hicks. 
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Jurisdiction. 

This is an appeal from a final order of the District Court 
of the United States for the District of Columbia granting; 
appellees’ Motion for Judgment on the Pleadings. Juris¬ 
diction of this Court is based upon Section 17-101 of the 
District of Columbia Code (1940). 
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Statement of the Case. 

Appellant, Liberty National Bank (hereinafter some¬ 
times referred to as the ‘"Trustee”) accepts and adopts 
the Statement of the Case contained in the brief filed on 
behalf of the infant appellants. For this reason, no fur¬ 
ther statement of facts is here made. 

Statement of Points. 

1. The trial court erred in granting appellees’ Motion for 
Judgment on the Pleadings. 

2. The trial court erred in adjudging that the trust agree¬ 
ment of January 20, 1938, is null and void, in whole or in 
part. 

Summary of Argument. 

The trust instrument is valid and irrevocable. No power 
to revoke was reserved by the trustor. His effort to de¬ 
stroy the trust, and thus compel distribution of the cor¬ 
pus to himself or his assignee, must fail. 

Argument. 

The trust is valid. 

The trust instrument specifically provides that it shall 
not be subject to alteration, amendment, or revocation. It 
also provides, in effect, that the income from and principal 
of the trust shall not be susceptible of assignment, antici¬ 
pation, hypothecation or seizure by legal process. 

Argument was made below that the instrument is ‘ ‘ against 
public policy and void”; and the judgment of the lower 
court appears to have been based upon that theory. 

But spendthrift trusts are valid in the District of Co¬ 
lumbia: Hurt v. Gilmer , 59 App. D. C. 282, 40 F. (2d) 794. 
This was a case in which the trust instrument provided 
that none of the beneficiaries should have the right to an¬ 
ticipate, mortgage, pledge, sell, or assign, or in any way 
dispose of or encumber the income or the corpus of the 
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trust fund, and that neither income nor principal should be 
liable for any indebtedness of such beneficiaries. 

After delivery of the trust to the trustee, the grantor and 
the beneficiaries specified by name in the instrument, all of 
whom were of full age, mutually consented and agreed with 
each other that the trust should be set aside, and that the 
corpus of the trust should be delivered by the trustee to 
one of the beneficiaries “absolutely in fee simple forever”. 

The trust instrument also provided for contingent distri¬ 
bution of the shares of certain named beneficiaries to their 
surviving children, if any. No such children had been born 
at the time the case was decided. The court held: 

“The trustee filed a motion to dismiss the bill of 
complaint upon the ground that it sought without right 
the termination of the trust in derogation of the con¬ 
tingent interests of the born and unborn children of 
the sisters of Fannie P. Hurt, it being the contention 
of the trustee that under the terms of the declaration 
the grantor had granted a valid contingent remainder 
to such children as survived the death of Fannie P. 
Hurt, but whose parents had predeceased her. 

“The court sustained the motion and dismissed the 
bill, whereupon the present appeal was taken. 

“In our opinion the ruling of the lower court was 
right. The trustee, by accepting the trust, became obli¬ 
gated to each beneficiary who acquired under its terms 
an interest or estate, whether vested or contingent in 
the trust property. This classification included Fannie 
P. Hurt, who was granted a vested life estate in the 
property; and her three sisters, who were granted a 
contingent estate in remainder conditioned upon their 
surviving her; and also the born and unborn children 
of the sisters of Fannie P. Hurt who predeceased her 
leaving children living at the time of her decease. The 
identity of such children as might ultimately take un¬ 
der the trust, like that of the surviving sisters who 
similarly might take thereunder, could not be known 
until the death of Fannie P. Hurt, but that fact did not 
prevent the vesting of such interest upon the happen¬ 
ing of the contingencies upon which they were made 
to depend. It follows that John W. Craddock, the 
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grantor, and Fannie P. Hurt and lier three sisters, not 
being the only cestuis que trust, were not empowered 
to terminate the trust and discharge the trustee from 
the obligations thereof. The trustee consequently was 
justified in refusing to deliver over the trust property 
to them.” 

It is true that a trustor may not create a spendthrift 
trust so as to give his interest therein immunity from the 
claims of his creditors. But no claims of creditors are here 
involved: the issue is whether the trustor has power to re¬ 
voke the trust when his effort so to do is resisted by certain 
beneficiaries. 

Ordinarily the terms of the trust fix the period of its 
duration, and it will not be terminated until the expiration 
of that period: Scott on Trusts, §329A. 

The question has often been raised as to whether a spend¬ 
thrift trust mav be revoked. Professor Scott savs that— 

“if a trust is created under which the income is pay¬ 
able to one beneficiary for life and the principal is pay¬ 
able on his death to others, and the interest of the life 
beneficiary is inalienable, the trust will not be termi¬ 
nated even though all the beneficiaries are sui juris 
and desire to terminate it. Similarly where the life 
beneficiary of a spendthrift trust acquires the equitable 
remainder, be cannot compel a termination of the 
trust.” Scott on Trusts, $337.2. 

A trustor cannot revoke a trust if he has not reserved 
power of revocation unless all of the beneficiaries con¬ 
sent. A non-consenting beneficiary cannot be deprived of 
his interest, whether the interest is vested or contingent, 
and whether the beneficiary is ascertained or not. If some 
of the beneficiaries refuse to consent to the revocation of 
the trust, or are under an incapacity, or are not ascertained, 
the trustor may not revoke the trust although the other 
beneficiaries consent. Scott on Trusts, §340. 
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Duty of trustee. 

The Trustee, by accepting the trust, became obligated to 
each beneficiary who acquired under its terms an interest 
in the trust property, whether vested or contingent, to pre¬ 
vent destruction of the trust. Hurt v. Gilmer, supra. To 
that extent the Trustee is not a “stakeholder”, but is 
charged with the duty of preserving and protecting the 
trust property. 

Conclusion. 

The trial court erred in concluding that the trust instru¬ 
ment is void and revocable at the option of the trustor. 
Accordingly, the judgment below should be reversed. 

Respectfully submitted, 

Norman B. Frost, 

Frederic N. Towers, 

Attorneys for Liberty National 
Bank, Appellant. 
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United States Court of Appeals 

District of Columbia. 


No. 9598. 


LIBERTY NATIONAL BANK, Trustee, a corporation; 
and JOHN HICKS IV, ROBERT FRANCIS HICKS, 
and PHILIP ECKMAN HICKS, Infants, by 
CHARLES B. MURRAY, their Guardian ad Litem, 
Appellants, 


JOHN HICKS III and ELOISE REESE HICKS, 

Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLEES. 


COUNTER STATEMENT OF THE CASE. 

The appellee John Hicks III on December 22, 1937, as¬ 
signed and delivered to his then wife, Harriett Ann Hicks, 
the mother of the infant appellants, 304.228 shares of the 
capital stock of the Hicks Printing Co., a Wisconsin cor¬ 
poration, now the Oshkosh Northwestern Co. (Exhibit B, 
J. A. 13). This constituted 55% of Hicks’ entire estate. 
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leaving the said Hicks 45^ or 24S.914 shares of the capital 
stock of the said corporation. Harriett Ann Hicks on that 
date executed a declaration of trust with the Marine Na¬ 
tional Bank of Milwaukee, Wisconsin as trustee, in the 
stock of said corporation for her benefit and for the benefit 
of the minor children of herself (J. A. 13). 

On January 20, 1938 John Hicks III, by written agree¬ 
ment, voluntarily assigned and set over to the defendant 
Liberty National Bank, trustee, the 24S.914 shares of cap¬ 
ital stock of the Hicks Printing Co., now having been in¬ 
creased to 541.742 shares of the Oshkosh Northwestern Co. 
This constituted the whole of his estate and the value of 
the stock is approximately $65,000, while the value of the 
stock previously given to his then wife, Harriet Ann Hicks, 
for the benefit of herself and her children, is approximately 
$80,000 (J.A. 4). On March 12, 1941, Harriet Ann Hicks 
and John Hicks III were divorced by decree of the United 
States District Court for the District of Columbia. The 
only allegation in the complaint for divorce as to a prop¬ 
erty settlement is as follows: 

“On or about the 1st of January 1938, plaintiff and 
defendant entered into a property settlement whereby 
defendant undertook to and did provide by said prop¬ 
erty settlement for the support of plaintiff and said 
children. ” 

The judgment for divorce recites only: 

“that the plaintiff and defendant have heretofore en¬ 
tered into a property settlement whereby the defendant 
has undertaken to provide and is now providing for 
the support and maintenance of plaintiff and said 
minor children.” 

The court below took judicial cognizance of these provi¬ 
sions. 

The trust agreement in which the appellee Hicks was 
the donor and the Liberty National Bank was the trustee 
directed the trustee to pay the net income quarterly to the 




appellee John Hicks III, and authorized the trustee to dis¬ 
pose of the trust stock only with his written consent and 
to apply for the benefit of the donor such amount of the 
principal of the trust as the trustee should deem expedient 
in the donor’s interest in the following language (J.A. 9): 

“The Trustee may in its discretion advance to and/ 
or use and apply for the benefit of the beneficiary from 
time to time entitled to the receipt or application of 
net income hereunder, such amounts out of the prin¬ 
cipal serving the income of such beneficiary as the 
Trustee shall deem necessary by reason of accident, 
illness, insufficiency of income or other adversity, for 
the maintenance or other necessities or comforts of 
the beneficiary.” 

The voluntary trust further provides (J.A. 9): 

“The provisions herein made are intended for the 
personal protection and welfare of the beneficiary 
hereof and shall not be susceptible of assignment, an¬ 
ticipation, hypothecation or seizure by legal process.” 

The trust agreement further provides (J.A. S): 

“This trust shall terminate on the death of the 
Donor and on his death all assets of the trust estate, 
including undistributed income, shall be distributed as 
follows: 

One-half thereof to the following children of Donor, 
to wit: 

John Hicks IV 
Robert Francis Hicks 
Philip Eckman Hicks 

or the survivor of them, share and share alike. In the 
event, however, that any of said children shall pre¬ 
decease the Donor leaving issue surviving, such sur¬ 
viving issue shall take the share of his parent, share 
and share alike. In event of none of said children nor 
issue of any of said children surviving the Donor, the 
said one-half shall be distributed as directed by the 
last will and testament of the said Donor, and the re¬ 
maining one-half shall, in any event, be distributed 
according to the provisions of the last will and testa- 
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ment of Donor. In the event the Donor dies intestate, 
all of said trust estate subject to distribution accord¬ 
ing to the last will and testament of the Donor shall be 
distributed to his heirs at law according to the laws of 
descent of the District of Columbia.” 

On February 6, 1942 John Hicks III married Eloise 
Reese Hicks (appellee), and they have one child born of 
said union (J.A. 2, 4). In order to secure the future of 
his present wife and their child, the appellee John Hicks 
III assigned to the appellee Eloise Reese Hicks one-half 
of the corpus of said stock and of the income derived there¬ 
from, for her and her child’s support and maintenance, 
and revoked and annulled the voluntary trust made for his 
personal protection and welfare, and demanded a delivery 
to him from the Liberty National Bank, trustee, of the orig¬ 
inal said trust instrument and of the certificates of stock 
(J.A. 4). 

The trustee Bank refused to recognize the revocation 
and refused to release the stock and return the trust prop¬ 
erty (J.A. 4). This action was brought by the appellee 
donor and the appellee assignee to terminate the trust and 
for a surrender and delivery up to the plaintiffs (appel¬ 
lees) of the certificates for the shares of stock constituting 
the corpus of the alleged trust (J.A. 6). 

Motions for judgment on the pleadings were filed by the 
appellees and by the guardian ad litem (J.A. 22). Final 
judgment for the plaintiffs (appellees) was entered; the 
trust agreement was ordered terminated and set aside as 
against public policy and void, and the Liberty National 
Bank, trustee, was directed to assign, surrender and de¬ 
liver to the plaintiffs (appellees) the shares of stock held 
in trust, together with all dividends and accruals therefrom 
(J.A. 23). 

From this decree, the defendants appealed. 
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QUESTIONS INVOLVED. 

The questions involved are: 

1. Whether the trust attempted to be created by the 
Donor, in his own property, for his personal protection, in 
which he retained the beneficial interest in the entire in¬ 
come and one-half of the corpus, is void as against public 
policy; and 

2. Whether or not a voluntary trust agreement made by 
the Donor expressly for his personal protection and bene¬ 
fit, and where with the consent of the trustee, the whole 
trust estate can be exhausted for his benefit in the lifetime 
of the Donor, is given validity as to one-half of the corpus 
by the Donor’s direction to the trustee at the death of the 
Donor to distribute to his named children one-half of what 
remains of the corpus. 

SUMMARY OF ARGUMENT. 

The voluntary agreement is an ineffectual attempt by 
the Donor to create a spendthrift trust in all his property 
for his own personal protection. This is not an ordinary 
trust made for the benefit of the Donor’s children, but an 
attempt by the Donor to prevent subsequent voluntary or 
involuntary transfer of his property. While a spendthrift 
trust made by a settlor or Donor for a third party is held 
valid in the District of Columbia, a voluntary trust agree¬ 
ment made by the Donor for his own protection and benefit 
is void as against public policy. 

In the trust agreement the Donor retains the power to 
control the sale or exchange of the trust property or any 
substitute therefor, and after providing that all income 
from the trust property shall be paid to him during his 
lifetime and that at his death one-half of all the assets 
shall be divided among his named children, authorizes the 
trustee, however, to “use and apply for the benefit of the 
beneficiary * * * such amounts out of the principal serving 
the income of such beneficiary as the Trustee shall deem 
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necessary by reason of accident, illness, insufficiency of in¬ 
come or other adversity, for the maintenance or other 
necessities or comforts of the beneficiary” (J.A. 9). The 
donor then declares, “the provisions herein made are in¬ 
tended for the personal protection and welfare of the bene¬ 
ficiary hereof and shall not be susceptible of assignment, 
anticipation, hypothecation or seizure by legal process” 
(J.A. 9). 

In order to fully protect himself, the Donor further di¬ 
rects, upon notice or when he shall reasonably apprehend 
that the interest of the Donor is threatened “in any man¬ 
ner aforesaid or otherwise”, the Trustee shall withhold 
the income and principal and “apply the same as aforesaid 
by such means and in such manner as it shall deem ex¬ 
pedient in such beneficiary’s interest, to the support, main¬ 
tenance, comfort, welfare and necessities of the beneficiary 
and the members of his/her family dependent upon him/her 
for support” (J.A. 10). Here the Donor expressly pro¬ 
vided for the use of the principal as well as the income for 
his comfort, welfare and maintenance and authorized the 
Trustee, when he felt that the interest of the Donor is not 
in any way threatened, to resume payments and distribu¬ 
tion of the income and principal. 

It is not seriously questioned that the entire income and 
one-half of the corpus is subject to alienation and to the 
rights of the Donor’s creditors heretofore or hereafter ex¬ 
isting, for no other person other than the Donor is by the 
remotest possibility interested in the entire income or one- 
half of the corpus. 

The consent of the trustee to the exhaustion of the trust 
estate for the wide purposes stated in the agreement can¬ 
not give validity to the spendthrift trust, the corpus of 
which may be wholly dissipated in the lifetime of the 
Donor. Such a construction would put a premium upon 
fraud and would permit one to create debts, to capitalize 
upon his property and place himself under the private 
pupilage of a trustee, defraud his creditors, destroy the 
credit system and all faith in the ownership of property. 
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Upon the execution of the voluntary agreement, the 
named children took no present interest, either vested or 
contingent, in the trust property by reason of the direction 
of the trustee to distribute to them what might remain of 
the corpus at the death of the Donor. In any event, this 
direction is merely testamentary and revocable. 

ARGUMENT. 

I. 

Public policy does not countenance devices by which a 
donor frees his own property from liability from his 
debts or restricts his power of alienation, and the 
voluntary agreement herein is void. 

Since this trust is declared expressly for the personal 
protection and welfare of the Donor and is likewise ex¬ 
pressly declared not susceptible of assignment, anticipa¬ 
tion, hypothecation or seizure by legal process, it is clear 
that the Donor attempted to create for his own benefit a 
spendthrift trust. 

To sustain the validity of spendthrift trusts in the Dis¬ 
trict of Columbia, the appellants rely upon Hurt v. Gilmer, 
59 App. D. C. 282, 40 F. 2d 794, and Shelton v. King, 
229 U. S. 90, 57 L. Ed. 1086, affirming King v. Shelton, 36 
App. D. C. 1. In each of these cases the trust was created 
by the Donor not for his own benefit but for the benefit of 
named beneficiaries, and such a trust was sustained as 
valid. However, in Shelton v. King, supra, while uphold¬ 
ing a trust where a third party establishes the trust, the 
Supreme Court recognized the rule that one may not by 
his own act preserve to himself the enjoyment of property 
in such a manner that it shall not be subject to the claims 
of creditors or placed beyond his own power of alienation. 
In that case the court said (p. 97): 

“Neither do we for a moment question the rule that 
one may not by his own act preserve to himself the 
enjoyment of property in such manner that it shall not 







8 


be subject to the claims of creditors or placed beyond 
his own power of alienation.” 

The rule is clearly expressed in 54 Am. Jur. Sec. 166 as 
follows: 

“Public policy does not contenance devices by which 
one frees his own property from liability for his debts 
or restricts his power of alienation of it; and it is ac¬ 
cordingly universally recognized that one cannot settle 
upon himself a spendthrift or other protective trust, 
or purchase such a trust from another, which will lie 
effective to protect either the income or the corpus 
against the claims of his creditors, or to free it from 
his own power of alienation. The rule applies in re¬ 
spect of both present and future creditors and irrespec¬ 
tive of any fraudulent intent in the settlement or 
purchase of a trust. It applies even where one seeking 
to settle or purchase a trust in his own benefit is a 
spendthrift in fact, and irrespective of the sex or 
marital or contemplated marital status of the bene¬ 
ficiary.” 

Section 156 (1) Vol. 1 of the American Law Institute 
Restatement of the Law of Trusts says: 

“Where a person creates for his own benefit a trust 
with a provision restraining the voluntary or involun¬ 
tary transfer of his interest, his transferee or creditors 
can reach his interest.” 

Comment (e) to Sec. 156, Vol. 1 of the American Law 
Institute Restatement of the Law of Trusts, says: 

“If a person attempts to create a spendthrift trust 
for his own benefit, he may voluntarilv transfer his 
interest although the terms of the trust contain an ex¬ 
press restraint against his voluntary alienation.” 

The American doctrine of spendthrift trusts had its birth 
in the decisions of the courts of Pennsylvania, but even in 
that state the right of a person to convey his property to 
a trustee, so that he may enjoy its profits and exempt it 
from liability for his debts thereafter contracted, is em- 
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pliatically denied. Mackason’s Appeal, 42 Pa. 330; Ghorm- 
ley v. Smith, 139 Pa. 584, 21 Atl. 135. 

In Virginia in Petty v. Moore’s Brook Sanatorium, 110 
Ya. 815, 67 S. E. 255, an acknowledged spendthrift at¬ 
tempted to create a trust for his own benefit by conveying 
a valuable estate to a trustee who was authorized to pay 
the spendthrift such sum as the trustee in its discretion 
might deem proper. The deed further provided that 
neither the trustee nor any succeeding trustee could be com¬ 
pelled to pay the donor any part of the interest or profits, 
that if in the opinion of the trustee and the spendthrift’s 
father the spendthrift’s habits were such that it would be 
prudent to entrust him with the full management of the 
property conveyed, the trustee should turn over the whole 
to the grantor, and in the event of the death of the grantor 
without the principal of the property being turned over to 
him, it should be distributed to such person or persons as 
the spendthrift might by last will and testament appoint. 

The court held that the owner of the property, even 
thougli a spendthrift, could not convey it in trust for his 
own benefit and exempt it from payment of debts there¬ 
after contracted. The Virginia court reviews the cases in 
Pennsylvania, where the American doctrine of spendthrift 
trusts had its birth, and points out that there the right of a 
person to convey his property to a trustee, so that he may 
enjoy is profits and exempt it from liability for his debts 
thereafter contracted, is emphatically denied. 

Citing and quoting Mackason’s Appeal, supra, in Ghorm- 
ley v. Smith, supra, it is said: 

“But, whilst in the recognition of spendthrift trusts 
we have departed from the English rule, there is no 
case in Pennsylvania which goes to the extent of recog¬ 
nizing a spendthrift trust, in which the grantor is him¬ 
self the sole beneficiary for life, with power to dispose 
of the trust property at death, yet neither the income 
nor the corpus of the estate subject to his debts. The 
policy of our law is otherwise, and in Mackason’s Ap¬ 
peal it has been plainly so decided.” 
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The Virginia court also quotes from the Massachusetts 
case of Bank v. Windram, 133 Mass. 175 (p. 820), where it 
is said: 

“To permit a man thus to attach to a valuable in¬ 
terest in property retained by himself the quality of 
inalienability and of exemption from his debts seems 
to us to be going farther than a sound public policy 
will justify. No authorities are cited in favor of such 
a rule.” 

In C. I. T. Corp. v. Flint, Pa. 5 Atl. 2d 126, 121 ALR 1022, 
1025, it was reiterated that one cannot create a spendthrift 
trust in property for his own benefit, nor by any other 
device exclude creditors while retaining the beneficial in¬ 
terest and the incidents of ownership and control, as, for 
example, by settling it in trust for himself for life, free 
from his debts and obligations, with remainder to the use 
of his appointees by will, and in default of such appoint¬ 
ment to the use of his heirs. 

In Brown v. MacGill, 87 Md. 161, 39 Atl. 613, it was held 
that in a trust created for the benefit of the grantor and 
owner of the property, he could not place the income there¬ 
of beyond the reach of his own creditors, citing Warner v. 
Rice, 66 Md. 436, S Atl. 84. In Plitt v. Wokel, 129 Md. 464, 
the income from an attempted spendthrift trust set up by 
the grantor was held subject to attachment. 

The general rule stated above, in addition to the states 
already cited, seems to be followed in California, Illinois, 
Iowa, Maine, Missouri, New Hampshire, New York, South 
Carolina and Tennessee. This rule is recognized in the 
authorities cited for the appellants, especially Dillon v. 
Spilo, 275 N. Y. 275, 279, where it is said: 

“It is only where a third party establishes a trust 
that the income of the beneficiary may not be reached 
to satisfy creditors.” 

In Ward v. Marie, 73 X T J Eq. 510, 68 Atl. 10S4, the court 
considered a trust made by a settlor for his own benefit, 
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which in its express language indicated an attempt to place 
both the income and principal beyond the reach of future 
creditors.' The court said that this was the actual purpose 
of the spendthrift’s trust. In that case, the settlor directed 
the trustee to pay and distribute the remainder of the trust 
property as the settlor should direct, and in default of such 
selection, to his wife and children. The court said: 

‘‘It hardly seems to be necessary at this point of the 
inquiry to discuss the rights or the possibilities of the 
persons who will take in the event of the settlor’s re¬ 
fraining from making an appointment by his will. 
These persons are mere donees. As to them the con¬ 
veyance is purely voluntary, and hence void, if the in¬ 
tention of the conveyance was to delay, hinder, or 
defraud the donor’s future creditors. The fact is that 
the entire estate in a case like this is either enjoyed— 
used up—by the settlor in his lifetime, or passes to the 
beneficiaries whom he names in his will. The situa¬ 
tion, as most authorities I think point out, is one in 
which a man endeavors to place his estate where it will 
be his to enjoy, his to consume, and his to distribute 
at his death, but not his for the purpose of being an¬ 
swerable to such debts as he may succeed in con¬ 
tracting.” 

The principles in that decision are clearly applicable to 
this case. 

The fact that the Donor declared the attempted spend¬ 
thrift trust as irrevocable gives it no validity. In Byrnes v. 
Commissioner of Internal Revenue , 110 Fed. 2d 294, the 
Circuit Court of Appeals held that a spendthrift trust for 
the benefit of the settlor was invalid as regards voluntary 
alienation in spite of the restraints attempted to be im¬ 
posed by the trust instrument. The rule is clearly stated 
in Comment (e) to Section 156, Vol. 1 of the American Law 
Institute Restatement of Law of Trusts, supra, where the 
principle is announced that after a person attempts to 
create a spendthrift trust for his own benefit, he may vol¬ 
untarily transfer his interest although the terms of the 
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trust contain an express restraint against his voluntary 
alienation. 


Cases Cited for the Appellants. 

The cases cited for the appellants to the effect that valid 
trusts by which the settlor obtains the income and makes a 
present grant of the corpus after his death are not re¬ 
vocable, are not in point. In none of the cases cited did 
the donor or settlor expressly declare his purpose to pro¬ 
tect his property from his creditors or from alienation. In 
none of them did the Donor reserve the right, with the con¬ 
sent of the trustee, to use and enjoy the entire property 
and at the same time not subject it to the claims of prior 
or subsequent creditors or from his alienation. There is 
no case cited for the appellants where the provisions of the 
attempted spendthrift trust are comparable to the provi¬ 
sions in this case. They involve ordinary trusts not made 
for the express purpose of protecting the settlor but for 
the purpose of creating a vested or contingent interest in 
the settlor’s children or other beneficiaries. 

It is therefore respectfully submitted that the device of 
the Donor to free his own property from liability for his 
debts or restrict his power of alienation is against public 
policy and is void. 


H. 

The Donor, by direction to his Trustee to distribute one-half 
of the remaining personalty, if any, to his named chil¬ 
dren at his death, does not give validity to the at¬ 
tempted spendthrift trust made by him for his personal 
protection and welfare. 

1. Such direction promotes fraud. 

To permit this transaction to have the effect of protect¬ 
ing one-half of the corpus of the Donor’s estate from his 
creditors and from his power of alienation puts a premium 
upon fraud. 
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As pointed out in the Summary of Argument, the Donor 
and the Trustee can connive and exhaust the estate and de¬ 
fraud the Donor’s prior and subsequent creditors, and thus 
contravene public policy. The agreement is not recorded. 
It was purely voluntary “for the personal protection and 
welfare” of the Donor and not for the benefit of Lis chil¬ 
dren. The Donor attempts to place all his property, income 
and principal, under the pupilage of a trustee, without 
notice to prior creditors or to subsequent creditors and 
assignees. He thus destroys faith in the ownership of 
property and retains ownership without liability. This 
brings the case clearly within the denunciation of the Vir¬ 
ginia court in Petty v. Moore’s Brook Sanitarium, supra, 
p. 819, where it is said: 

“In Mackason’s Appeal, 42 Pa. 330, 82 Am. Dec. 517, 
the court says: ‘ This statement brings us to the simple 
inquiry, can the owner of property so dispose of it, for 
his own use, benefit, and support, as to put it beyond 
the reach of liability for his future debts, he being and 
continuing sui juris, and there appearing to be no rea¬ 
son therefor excepting to withdraw it from such lia¬ 
bility, and thus retain the temporal ownership without 
its incidents? This would be a startling proposition to 
affirm. It would revolutionize the credit system en¬ 
tirely, destroy all faith in the apparent ownership of 
property, and repeal all our statutes and decisions 
against frauds. Every man about to engage in busi¬ 
ness where there was a chance of loss, would place 
himself under the pupilage of trustees, and every¬ 
body’s estates would be passing under settlement deeds 
and trustees’ accounts through the courts before in the 
natural order of things the jurisdiction of the orphan’s 
court would attach. Such consequences from judicial 
action need not be deprecated in advance, for they 
never can occur.” 

2. In any event, the gift is testamentary in character and 
is revocable. 

We have demonstrated that the Donor had an unques¬ 
tioned right to revoke a trust as to the entire income and 
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one-half of the corpus, and his assignee the right to an 
assignment thereof, and to demand the delivery of the cer¬ 
tificates of stock for the one-half of the corpus. If it can 
be held that the trustee is entitled to retain the certificates 
of stock constituting the other half of the corpus of the 
trust, this leaves the trustee without any duty to perform 
whatever except to be the depository of the certificates of 
stock. It is a mere passive trust. 

It may be well argued that if the necessity or comfort 
or adversity or convenience of the settlor reasonably re¬ 
quires the use of this remaining one-half of the corpus of 
the estate for his support and maintenance and that of his 
family, a court of equity would require the trustee, even 
though he is given discretion, to use and apply this one- 
half of the corpus for the benefit of the beneficiary. It is 
thus apparent that the direction of the trustee to distribute 
what remains of one-half of the attempted spendthrift 
trust, provided it has not been used for his income, his 
necessities or his comforts, is merely testamentary in char¬ 
acter and is revocable. 

In the court below the guardian ad litem relied on Brom¬ 
ley v. Mitchell, 115 Mass. 509, 511, 30 N. E. S3, as support¬ 
ing the theory that the trust in this instrument is not tes- 
tamentary in character. He does not rely upon that case 
in this court. Judge Holmes, afterwards Mr. Justice 
Holmes, wrote the opinion in that case. It involved a deed 
executed 10 days before the grantor’s death, purporting 
to convey presently all of his property upon certain trusts. 
It was contended that the deed was invalid as testamentary 
in character. Judge Holmes said that while the instruc¬ 
tions and trusts “have a very testamentary look” it was 
not the case of an instrument purporting to convey only 
such property as the grantor may own at his death, leaving 
him the right of ownership and free to dispose of what he 
sees fit. 

Among the cases cited by Judge Holmes as distinguish¬ 
able from the Bromley case, and where the document in 
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question was held testamentary in character and therefore 
revocable, is Frederick's Appeal, 52 Pa. State 338. In 
many ways the document in that case was quite similar to 
the agreement in this case except that it was a deed ac¬ 
knowledged and recorded of both real and personal prop¬ 
erty, and was afterwards revoked by a subsequent deed. 
There the grantor conveyed to trustees all his real and 
personal estate, directing them to use the income for his 
support and maintenance and to account to him once a year. 

“and within one year after his death that they divide 
the balance that may be left, including arrears of in¬ 
terest among his 9 children (who are named) share 
and share alike.” 

The Pennsylvania court held this provision to be testa¬ 
mentary- and therefore revocable. The first syllabus of the 
opinion is as follows: 

“A disposition of property to take effect after the 
grantor’s death is testamentary and therefore re¬ 
vocable.” 

In the opinion, the court referred to cases of voluntary 
trusts, but said: 

“but it is not necessary for us to go into them in this 
case because we are of opinion that the deed in ques¬ 
tion here was made for the grantor’s own personal 
convenience; that the trustees were to account to him 
all they did under the powers vested in them and that 
no beneficial interest was to vest in his children until 
after his death. A disposition of property to take ef¬ 
fect after the grantor’s death is testamentary, and 
therefore revocable.” 

Frederick's Appeal, supra, lias been approved in Wolfe's 
Estate, 284 Pa. 172, and Knell v. Hart, 308 Pa. 223, 227 
(decided March 24, 1932). 

In Wolfe's Estate, supra, the court in discussing the re¬ 
quirements of a testamentary document said: 
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“The important and usual incident of such testa¬ 
mentary document is that it vests no present interest 
and is intended to become operative only after the 
death of the maker, and until that time it continues to 
be ambulatory and may be revoked by the testator.” 

We again insist that the direction to the Trustee to dis¬ 
tribute one-half of the remaining corpus on the death of 
the Donor passed no present estate. It is but a gift of 
property to take effect after the Donor’s death and is tes¬ 
tamentary and revocable. It was without consideration. 
It was for the personal protection and welfare of the Donor 
and not for the protection of his children who were to be 
benefited only after his death. It was a mere direction for 
posthumous gifts and as such nudum pactum. Rick’s Ap¬ 
peal, 105 Pa. 528, 535. 

CONCLUSION. 

The judgment of the court below is correct and should 
be affirmed. 

Leslie C. Garnett, 

Samuel F. Beach, 

Attorneys for Appellees. 
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IN THE 


United States Court of Appeals 

for tek District of Columbia Circuit. 


No. 9598. 


Liberty National Bank, Trustee, a Corporation; and John 
Hicks IV, Robert Francis Hicks and Philip Eckman 
Hicks, Infants, by Charles B. Murray, their Guardian 
Ad Litem, Appellants , 

v. 

John Hicks III and Eloise Reese Hicks, Appellees. 


Appeal from the District Court of the United States for the 
District of Columbia (Now United States District 
Court for the District of Columbia). 


PETITION FOR REHEARING. 

Now conies John Hicks, III and Eloise Reese Hicks, 
appellees in the above entitled cause, and petition the Court 
for a rehearing in said cause for the following reasons: 

1. The Court erred in holding and deciding that the trust 
involved herein was made in divorce proceedings and as a 
part of the property settlement for the protection of the 
children of the settlor. 
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2. The Court erred in not holding void the spendthrift 
provisions declared as to one-half of the corporate stock, 
in which no one else save the settlor had any interest and 
in which the Court declared severable from the provisions 
of the other one-half, and in directing the dismissal of the 
Complaint. 

3. The Court erred in not holding revocable the trust of 
the remaining one-half of the principal since the settlor, 
with the consent of the trustee, could exhaust the entire 
trust, principal and income “as the trustee shall deem 
necessary by reason of accident, illness, insufficiency of 
income or other adversity, for the maintenance or other 
necessities or comforts of the beneficiary” (J. A. 9). 

ARGUMENT. 

John Hicks, HI, Declared Only One Trust—That Involved 

in this Action. 

The Court is in error in assuming that this trust was 
made subsequent to the proceedings for divorce, brought 
by Harriet Ann Hicks against John Hicks, III. The Court 
is further in error in asserting that John Hicks, III made 
two trust agreements. The fact is, as shown by the Com¬ 
plaint (J. A. 2), that Hicks assigned and delivered to his 
wife 304.228 shares of the capital stock of the Wisconsin 
corporation for the benefit of herself and their children. 
The Answer, it is true, states that Hicks executed this trust 
on December 22, 1937, in Wisconsin (J. A. 19). This is 
error. The fact is, as stated in the Complaint, that Hicks 
gave outright to his wife these shares of stock worth ap¬ 
proximately $S0,000.00. She declared the trust. There is 
no allegation in the record that this transaction was sub¬ 
sequent to the divorce proceedings. On the contrar , the 
Answer of the guardian ad litem (J. A. 20) states that 
prior to December 22, 1937, a suit in Wisconsin had been 
brought by the wife seeking to obtain support for herself 
and children, and that negotiations were had, resulting in 
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a trust agreement. All the negotiations were as to this 
maintenance suit, and this ended the maintenance suit in 
Wisconsin. The voluntary trust made by Hicks, which was 
not made in Wisconsin, but was executed thirty days after¬ 
wards in the District of Columbia, was for his “personal 
protection” and had no relation to his support of his 
children already provided for. In addition to this, the di¬ 
vorce action between these parties was not tiled until about 
three years later, to-wit, December 20, 1940, so that this 
trust had nothing to do with the divorce proceedings and the 
only property settlement was that involved in the gift to 
Harriet Ann Hicks of this $SO,000.00, in which she subse¬ 
quently declared a trust. 

There is No Authority Supporting the Proposition that a 
Settlor Can Create a Spendthrift Trust for His Own 
Benefit Alone. 

The Court recognizes that a 

“spendthrift trust provision .made by the settlor in 
favor of himself as beneficiary is against public policy 
and accordingly is void, and ineffectual against credi¬ 
tors, and this, we believe, is the universal rule; but we 
are referred to no case holding either that the settlor, 
where there are no creditors, can invoke this principle 
for his own benefit or that such provisions make the 
entire trust void from its inception.” 

The Court further says: 

“ * * * we think that the spendthrift provisions of 
this trust, even if subject to attack by creditors, are 
severable and do not destroy the whole agreement.” 

There is no authority supporting the position of the 
Court, that an action to revoke a void spendthrift trust can 
be maintained only by creditors. 

In refusing to treat this severable spendthrift provision 
of the trust agreement as void against public policy only 
at the suit of a creditor, the Court wholly disregards the 
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statement of the Supreme Court of the United States in 
Shelton v. King, 229 U. S. 90, 57 L. Ed. 1086, affirming King 
v. Shelton, 36 App. D. C. 1, where the Court said (p. 97): 

“Neither do we for a moment question the rule that 
one may not by his own act preserve to himself the 
enjoyment of property in such manner that it shall not 
be subject to the claims of creditors or placed beyond 
his own power of alienation.” (Italics supplied). 

It would seem that if a spendthrift provision is void, 
it is void as to creditors and for all purposes. Reference 
is made to the following authority, cited in the original 
Brief for the Appellees: 

“Comment (2) to Sec. 156, Vol. 1 of the American 
Law Institute Restatement of the Law of Trusts, says: 

‘If a person attempts to create a spendthrift trust 
for his own benefit, he may voluntarily transfer his 
interest although the terms of the trust contain an 
express restraint against his voluntary alienation.' ” 
(Italics supplied). 

It was not contended in argument before this Court by 
the learned guardian ad litem that the infants had the 
slightest interest in the one-half of the trust property to 
which the settlor reserved both the principal and the in¬ 
come. The invalidity of this portion of the trust agree¬ 
ment was never questioned in either Court. The only con¬ 
tention made was, that although the trust agreement pro¬ 
vided in the express words of a spendthrift trust that it 
was made “for the personal protection and welfare of the 
beneficiary and shall not be susceptible of assignment, 
anticipation, hypothecation or seizure by legal process,” 
nevertheless, the provision that what remained of the one- 
half trust estate at the death of the settlor should go to 
the named children, gave those children a vested right and 
gave validity to that severable portion of the trust. 

The Court says that neither Hicks nor his assignee has a 
right to set aside this trust. Aside from the statement in 
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Shelton v. King, heretofore quoted herein, that a spend¬ 
thrift trust made for the benefit of the settlor does not 
place it beyond his own power of alienation, in the restate¬ 
ment of the Law of Trusts, Section 339, it is said: 

“If the settlor is the sole beneficiary of a trust and 
is not under an incapacity, lie can compel the termina¬ 
tion of the trust , although the purpose of the trust has 
not been accomplished.” 

Comment: 

(a) “The rule stated in this section is applicable, 
although the settlor does not reserve a power of revo¬ 
cation and even though it is provided in specific words 
that the trust shall he irrevocable” 

Illustration: 

2. “A transfers property to B in trust to pay the 
income to A for life and on A’s death to pay the prin¬ 
cipal as A by deed or will appoint and in default of 
appointment, to A’s heirs or next of kin. A reserves 
no power of revocation. A can compel B to transfer 
the property to him.” (Italics supplied). 

This principle clearly authorizes an action by Hicks 
and his assignee to compel the trustee to restore one-half 
of the corporate stock to them. 

The Court cites Scott on Trusts, as supporting its posi¬ 
tion. In that quotation, it is said “that if a spendthrift 
provision in a trust agreement fails, the whole trust does 
not fail, since provisions like this can be separated from the 
other provisions without defeating the purpose of the 
settlor in creating the trust.” 

Of course, the settlor in the instrument declared his pur¬ 
pose to protect himself in the whole trust, but for argu¬ 
ment’s sake if the trust agreement, which provides that 
what remains of the trust property shall, upon the death 
of the settlor, be distributed one-half to his children, gives 
validity to what was intended for a spendthrift trust of 
this one-half, certainly that portion of the trust which was 
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for his sole benefit, without any remainder over contingent 
or otherwise, has under these authorities no validity. 

In 3. Scott on Trusts , relied upon by the Court as author¬ 
ity, in Sec. 339, p. 1861, it is said: 

“Where a person creates a trust of which he is the 
sole beneficiary, it is held by the weight of authority 
that he can at any time terminate the trust and com¬ 
pel the trustee to reconvey to him even though the pur¬ 
poses of the trust have not been accomplished.” 

Thus the appellees can compel the trustee to deliver this 
one-half of the corporate stock. 

After considerable discussion and citation of authorities, 
Scott again says (p. 1S65): 

“By the great weight of authority, then, it is held 
that if the settlor is the sole beneficiary of the trust 
and is not under legal incapacity, he can revoke the 
trust even though the purpose for which it is created 
has not been accomplished.” 

“The Pennsylvania and Kentucky Courts have taken 
a different, view where the settlor created the trust to 
save himself from his own folly. Thev take the view 
that if in a moment of wisdom he has created a trust 
for his own protection, he should not be permitted in 
a moment of folly to deprive himself of that protec¬ 
tion. Since, however, his interest under the trust can 
be assigned by him or reached by his creditors, he has 
no protection against his own folly. He cannot protect 
himself unless he can create a spendthrift trust for his 
own benefit; but it is universally held he cannot do this. 
Moreover, it may have been unwise for the settlor to 
create a trust, even though the trust is for his own 
benefit. 

“Thus, if a man creates a trust of all his property 
under which he is to receive the income for life and 
the principal is to be paid to his estate on his death, 
he has held up the property in a way which might be 
detrimental to his own interest. Even though in a 
moment of folly he has created a trust like this, there 
is no reason why he should not later in a moment of 
wisdom revoke the trust. 
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“At any rate, regardless of his wisdom or folly in 
creating the trust, since nobody but he has at any time 
any beneficial interest in the property, he should be 
permitted to do what he likes with it, if he is not under 
a legal incapacity.” 

By revoking and setting aside the spendthrift provision 
of the trust involved, regardless of whether it is one-half 
of the trust or all of it, the settlor leaves that property fully 
subject to the rights of both prior and subsequent creditors. 
In the language of the learned author Scott, even though 
in a moment of folly Hicks created a trust like this, there 
is no reason why he should not later, in a moment of wis¬ 
dom, revoke that trust and make his property subject to 
his debts. Indeed, it would seem to be clear that if this 
spendthrift trust is void, the creditors, the settlor and his 
assignees can attack it. Otherwise, there is force and effect 
in a void instrument. This, in effect, is raising the dead. 

After holding this case ten months, the Court, in its 
opinion, declares that they have been referred to no case, 
where there are no creditors, holding that the settlor of a 
spendthrift trust in his own favor can invoke its invalidity. 
The Court must have overlooked the authorities cited in 
the Appellees’ Brief, to-wit, Shelton v. King, supra, 54 Am. 
Jur. Sec. 166, American Law Institute Restatement of Law 
of Trusts, Vol. 1, Sec. 156, 1 and Comment (e) and Byrnes 
v. Commissioner of Internal Revenue, 110 Fed. 2d 294, all 
to this effect. The Circuit Court of Appeals held in the 
Byrnes case that a spendthrift trust for the benefit of the 
settlor was invalid as regards voluntary alienation in spite 
of tie restraints attempted to be imposed by the trust. To 
t lie same effect are the additional authorities cited above. 

We confidently submit, therefore, that regardless of 
whether the Court is right in saying that Hicks cannot now 
revoke the trust in what remains of the principal of the 
other one-half of this corporate stock at his death, because 
it is provided that it shall go to his named children, it is 
clear that the Court erred in reversing and remanding the 
case with instructions to dismiss the Complaint. 
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The Trust Instrument Declares the Whole Trust in the 
Express Language of a Spendthrift Trust. 

In holding that the trust could not be revoked because 
one-half of the principal was for the benefit of the children 
as beneficiaries of the settlor, we again respectfully submit 
that the Court overlooked tile fact that the instrument de¬ 
clared that it was for the settlor’s “personal protection,” 
and not for the benefit of his children. If the settlor’s 
necessities or comfort demand it, he reserves the right to 
exhaust the entire trust. This gives the whole trust the un¬ 
mistakable earmarks of a spendthrift trust and not of a 
valid trust. The right to exhaust this estate is clear proof 
that the children have no valid present interest in the 
property, and this provision alone discloses that the trust 
was made solely for the benefit of the settlor, is subject to 
his debts and alienation, and is revocable. 

No case is cited holding an invalid spendthrift trust with 
right in the settlor to exhaust the entire trust property 
during his lifetime, to be made valid by the provision that 
the settlor’s children shall have what remained of the trust. 

In any event, however, that portion of the trust agree¬ 
ment, in which the settlor reserves the entire beneficial in- 
trest, both principal and income, is subject to revocation 
and assignment by the settlor, as well as to the rights of 
his creditors, and the Court erred in remanding the case 
with instructions to dismiss the Complaint. 

Respectfully submitted, 

John Hicks, III 
Eloise Reese Hicks, 

Petitioners. 

By Leslie C. Gaknett 
Samuel F. Beach 

Attorneys for Appellees 
331 Tower Building 
Washington, D. C. 
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